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Ms. Donna R. Searcy
Secretary
Federal communications commission
1919 M Street, N.W.
Washington, D.C. 20554

Re:
/

In the Matter of Amendme~ to section 73.202(b)
MM Docket NO.~~
RM-8051
Table of Allotments, FM Broadcast stations
(Newberry Springs, california)

Dear Ms. Searcy:

On behalf of Henry Broadcasting Company, licensee of
Radio station KHTX(FM), San Bernardino, California, we are filing
herewith an original and four copies of its "Motion to Accept
Late-Filed Comments" with respect to the above-captioned
proceeding.

Should any questions arise with respect to this matter,
please contact the undersigned counsel.

Respectfully submitted,

KAYE, SCHOLER, FIERMAN, HAYS & HANDLER

By
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WASHINGTON, D.C. 20M'

In the Matter of
Amendment to Section 73.202(b)
Table of Allotments
FM Broadcast stations
(Newberry Springs, California)

To: Chief, Allocations Branch

)
) MM DOCKET NO. 92-202
) RM-8051
)
)

MOTION TO ACCEPT LATE-FILED COMMENTS

Henry Broadcasting Company, licensee of Radio station

KHTX(FM), Riverside, California ("KHTX)", by its attorney and

pursuant to section 1.415(d) of the Commission's Rules,

respectfully requests acceptance of its concurrently Late-Filed

Comments in this proceeding. The purpose of these Comments is to

request that FM Channel 279A be allotted to Newberry Springs,

California as an alternative to Channel 247A, as proposed by

Hills Broadcasting, in order to resolve the conflict with the

recently filed application of KHTX to relocate its transmitter

site and better serve the pUblic by reducing mUltipath

interference to its signal; ameliorating a longstanding short-

spacing; and providing other public benefits. In support

thereof, the following is respectfully shown:

1. KHTX operates on Channel 248B at Riverside, California.

As explained in detail in the technical statement supporting the

attached Comments, the station's transmitter site was selected

when KHTX was built in 1947. In the past 45 years, the area's

population has grown and spread well north of the city into and

beyond the San Bernardino Mountain Range. While the area in and

around the mountains is totally within the protected contour of

the existing KHTX transmitter site, it is sUbject to severe



signal degradation due to shadowing which results in mUltipath

distortion. Consequently, the licensee has long planned to

relocate its transmitter site north of its current site.

2. However, on July 20, 1992, Hills Broadcasting filed the

above-referenced Petition for Rulemaking to allot Channel 247A to

Newberry springs, California. As indicated therein, the

reference coordinates on that channel were virtually short

spaced to KHTX's licensed coordinates and, in fact, the Notice of

Proposed Rulemaking, DA 92-1139, released on September 3, 1992,

proposed different coordinates with a site restriction of 2.5 km

north of the community to avoid short-spacing to KHTX's licensed

site.

3. Consequently, in order to file an application proposing

the change in transmitter site to improve its coverage to the

north, KHTX thoroughly reviewed the permissible site area with a

goal of finding a transmitter site which would meet the

separation requirements to the proposed Newberry Springs

allotment on Channel 247A, but was unsuccessful. The licensee

also attempted to utilize contour protection pursuant to

section 73.215 at a site within the permissible site area, again

without success. Finally, the licensee studied the possibility

of proposing a change in the geographic reference coordinates of

the proposed Newberry Springs allotment in order to eliminate any

possible short-spacing. However, the licensee could not



73.207 to other channels and allotments and provide requisite

city coverage to Newberry springs, California.

4. Consequently, the licensee found it had no alternative

but to request use of an alternative channel at Newberry Springs,

California. Further, on January 25, 1993, KHTX filed an

application to relocate its transmitter site (File No. BPH

930125__). The application, as filed, is short-spaced to the

reference coordinates proposed for Channel 247A at Newberry

Springs, California, but would be fully spaced to the allotment

of Channel 279A to Newberry Springs. Moreover, as shown in the

concurrently filed Comments, Channel 279A at Newberry Springs

should be preferred over Channel 247A because it will obviate the

requirement of a site restriction and will allow prospective

applicants better flexibility in site selection and the use of

maximum facilities on the channel. Furthermore, the use of the

alternative site will allow KHTX to relocate its site which will

result in (1) better service to its coverage area; (2) the

elimination of multipath interference in the northern area of its

coverage area; (3) the reduction of a present, grandfatehred

short-spacing of 29.4 km to only .9 km; (4) the resolution of a

conflict with a proposed Mexican allotment; and (5) the

improvement of the operation of the area's Emergency Broadcast

System in the area.

5. In considering the acceptance of these Comments, it

should be noted that the Commission has in the past accepted

late-filed comments in order to resolve conflicts between pending

applications and rUlemakings. Most recently, in Bonair, Chester,
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Mechanicsville, Ruckersville, Williamsburg and Fort Lee,

Virginia, 7 FCC Rcd. 6309 (1992), the Commission accepted and

granted late-filed Comments requesting a change in the

petitioner's reference coordinates. At Footnote 6, the

Commission stated:

Although the Commission's Rules do not
contemplate the filing of late pleadings, we
believe that their acceptance is in the
public interest, and we do not believe that
it would prejudice any party in this matter.

Similarly, as discussed above and as documented in the attached

Comments, acceptance of KHTX's Comments will serve the public

interest. Furthermore, since the proceeding for the new

allotment is still ongoing and the only party to the proceeding

so far is Hills, the substitution of an alternative channel at

this time can not possibly prejudice Hills. See also, Benton.

Tennessee, 6 FCC Rcd. 3481 (1991); North Fort Riley and st.

Marys, Kansas, 6 FCC Rcd. 3751 (1991); and Lima, Ohio. Muncie.

Indiana. Rockford, Illinois and Grand Rapids, Michigan. DA 92-

113, released September 9, 1992, where in each the Commission has

accepted late-filed Comments in order to resolve a conflict

between a pending rulemaking and a pending application or

conflicting rUlemakings.

6. Consequently, in order to resolve the conflict between

KHTX's pending application to relocate site and the instant

allotment of a new channel at Newberry Springs, California, it is

respectfully requested that the concurrently-filed Comments of

KHTX be accepted in this proceeding and that the channel proposed
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for the Newberry Springs, California allotment be changed from

Channel 247A to Channel 279A.

7. WHEREFORE, for the foregoing reasons, KHTX respectfully

requests that its concurrently filed Comments be accepted.

Respectfully submitted,

HENRY BROADCASTING COMPANY

By
Allan G. Moskowitz
Its Attorney

KAYE, SCHOLER, FIERMAN,
HAYS & HANDLER

901 15th Street, N.W.
suite 1100
Washington, D.C. 20005
(202) 682-3501

January 28, 1993
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CERTIFICATE OF SERVICE

I, Joanne K. Lee, a secretary with the law firm of Kaye,
Scholer, Fierman, Hays & Handler, do hereby certify that a copy
of the foregoing "Motion to Accept Late-Filed Comments" was
mailed this 28th day of January, 1993, first class, postage
prepaid, to the following:

Mr. Michael Ruger, Chief*
Allocations Branch
Federal Communications Commission
2025 M Street, N.W., Room 8322
Washington, D.C. 20554

Ms. Nancy Joyner*
Federal Communications commission
2025 M street, N.W., Room 8314
Washington, D.C. 20554

Peter Gutmann, Esquire
Pepper & Corazzini
1776 K Street, N.W.
Suite 200
Washington, D.C. 20006

*Hand delivered.


